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Abstract: In the day-to-day practice of answering questions from the area of
medicine today, there is a growing need for forensic medical expertise in bodily injuries
in criminal procedure.

Furthermore, when qualifying a bodily injury, the expert must possess know-
ledge and experience not only medical, but s/he must also be aware of the legal requi-
rements and norms of the Code of Criminal Procedure and the Criminal Code of R. Ma-
cedonia. This will enable the expert to contribute to the explanation and clarification of
certain facts and issues relating to the bodily injury. In this paper, by citing Articles 255
and 256 of the Code of Criminal Procedure, it is explained how an expert can be appro-
priately selected by the court. In addition to this, by citing Article 271 of the afore-men-
tioned Code, a way of analysing bodily injuries is defined; and finally, the definition of
bodily injuries is explained through citing Articles 130 and 131 of the Criminal Code of
R. Macedonia, relating to bodily injury and grave bodily injury.

The aim of this paper is to outline the method of performing this forensic me-
dical expertise, i.e. by whom and when can expertise in bodily injuries be sought and,
moreover, what is the legal and ethical responsibility of the expert during the execution
of the expertise. Additionally, the steps that the expert should follow when preparing a
written statement and opinion on the type of the bodily injury are explained. More spe-
cifically, emphasis is placed on the expert's requirements after examination of the inju-
red individual; after revision of the medical documentation during expert assessment of
bodily injuries in the case of criminal subjects; and providing oral statements and opi-
nions during the criminal procedure.

Key words: selection of expert, expert, expertise in bodily injuries, bodily injury, grave
bodily injury.
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In the procedure today, for the court’s needs, there is a growing need
for forensic medical expertise which, being part of the material evidence, pro-
vides professional assistance to legal subjects, namely the courts, in solving
questions and problems that are closely related to human life and health.

Expertise in bodily injuries to living subjects is also part of the forensic
medical expertise that consists of many questions from the area of medicine. [3,
4, 10, 11, 16] Furthermore, from the court’s point of view, expertise in bodily
injuries is needed in the case of: criminal acts against the life and the body,
which include criminal acts or_injuries to the body’s integrity and deterioration
of health (bodily injury and grave bodily injury); criminal acts against sexual
freedom and sexual morals (sexual delicts) and criminal acts against traffic
safety (accidents). [12, 19]

Nevertheless, in order to objectively and accurately assess the level and
the gravity of the bodily injuries, the expert must be familiar with the law’s
regulations and the legal rights and norms included in the Code of Criminal
Procedure and the Criminal Code of R. Macedonia, must have knowledge and
experience from all medical areas of expertise that deal with diagnosis proce-
dure and injury therapy, and must have a full comprehension of expert analysis
and examination. In other words, in expertise in bodily injuries, the expert needs
to explain and assess the medical facts of the bodily injury and to match this
information with the law’s regulations and legal rights and norms; to determine
the medical characteristics of the bodily injury; explain the medical content of
the bodily injury; to establish the consequential relationship between the cri-
minal event and the bodily injury; to determine the potential consequences and
complications and to evaluate all other facts such as the time when the bodily
injury happened, the means with which it happened, etc., that are related to the
bodily injury and at the same time are of vital importance to the criminal
procedure. [1, 2, 6]

In the Code of Criminal Procedure, more specifically in Articles 255
and 256, it is precisely explained how the expert is selected by the body that
conducts the procedure.

Article 255

(1) The expert is selected from the existing list of experts by the court on
the basis of her/his relevant knowledge and experience in a relevant sphere,
technical fittedness, professional reputation and other circumstances important for
providing objective findings and opinions.

(2) The list of experts is created by public announcement.

(3) The list of experts is publicly announced and revised every two years.
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Article 256

(1) The provision of expert opinion is set out in a written order from the
body conducting the procedure. The order states the factual circumstances
regarding which expert opinion is being sought and to whom this is entrusted. The
order is also submitted to the parties concerned.

(2) If there is a specialist institution or if the providing of expert opinion
may be carried out within the framework of an existing state agency, the provision
of expert opinion, particularly in more complex cases, is normally entrusted to
such an institution or agency. The institution or the agency assigns one or more
experts who will provide the expert opinion.

(3) When the expert is assigned by the body which is conducting the
procedure, then that body will assign an expert or, if the provision of the expert
opinion is more complex, two or more experts.

(4) If within the court there are no permanently assigned experts for
certain kinds of expertise, the court may assign an expert who is not on the list.

(5) The court, having previously obtained the opinion from the expert,
may set a deadline for the provision of the expert opinion, and that deadline may
be extended by the court at the request of the expert.

From the articles cited above, and more precisely in items (2) and (4), it
can be concluded that the body that conducts the procedure, namely the court,
determines the expert by subjective decision, i.e. it can select any expert from
the existing register of experts, or from any specialist establishment or any ex-
pert not on the list, whereas in item (1) of Article 256 it is explained that the
provision of expert opinion is decided by written order from the body that
regulates the procedure.

Even though, according to the Code of Criminal Procedure of R. Mace-
donia, the body that is conducting the procedure for the provision of forensic
medical expert opinion may decide upon any expert, we consider that most
competent in providing expert opinion on bodily injuries to living persons
would be an expert who with his/her general medical knowledge and specialist
forensic medical knowledge is answerable to the law as well as being able to
equate the medical facts with the judicial regulations, thus making a necessary
accommodation to the needs of the judicial organs. [9, 10]

The qualification of bodily injuries is a specific procedure agreed on by
the Code of Criminal Procedure and the Criminal Code of every country.

In article 271 of the Code of Criminal Procedure of R. Macedonia, the
provision of expert opinion on bodily injuries is explained thus:

Article 271

(1) The provision of expert opinion on bodily injuries is regularly
performed by an examination of the injured party or, if this is not possible or not
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necessary, on the basis of the medical documentation or of other data in the
records.

(2) After the injuries have been accurately described, the expert will give
her/his opinion particularly on the kind and the gravity of each separate injury
and on their total impact with respect to their nature or to the specific
circumstances of the case, the kind of consequences these injuries normally
produce and how in the actual case these were produced and by what means and in
what way the injuries were inflicted.

In item (1) of this Article it is stated that the giving of expert opinion on
bodily injuries can be performed in two manners, i.e. by examination of the
injured person or by analysis of the medical documentation and any other infor-
mation relevant to the injury and congruent with the legal acts on the subject. In
item (2) of this Article it is stated that, when giving an opinion on the character
of bodily injury, it must be taken into consideration what is the general outcome
of such injuries, and what is the result in the specific case. Nevertheless, an
injury can have a different outcome depending upon the sex, age, individual
traits, etc. Therefore, a single, schematic explanation of bodily injury cannot
exist, that is to say that every bodily injury is a case in itself. [5]

In the Criminal Code of R. Macedonia bodily injuries are analysed in
two articles: Bodily Injury (Article 130) and Grave Bodily Injury (Article 131):

Bodily Injury
Article 130

(1) A person who injures another bodily, or damages his health, shall be
punished with a fine, or with imprisonment of up to three years.

(2) A person who performs the act as per item 1 in the course of family
violence shall be punished with imprisonment of from six months up to three
years.

(3) The court may sentence the perpetrator of the crime as per item 1 to a
court reprimand, if he was provoked with especially insulting or rude behaviour
by the injured person.

(4) The prosecution for the crime as per item 1 is undertaken upon the
basis of a private law-suit, but as per item 2 by proposition.

Grave Bodily Injury
Article 131

(1) A person who gravely injures another bodily, or gravely damages her/his
health, shall be punished with imprisonment of from six months to five years.
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(2) A person who performs the act as per item 1 in the course of family
violence, shall be punished with imprisonment of from one up to five years.

(3) A person who gravely injures another bodily, or gravely damages
her/his health and if because of this the life of the injured person is brought into
danger, or a vital part of the body or some important organ is destroyed, or is
permanently damaged, or to a significant extent, or a permanent disability for
work in general is caused, or for the work for which s/he has been trained, or
her/his health is damaged permanently or gravely, or s/he becomes disfigured,
shall be punished with imprisonment of from one to ten years.

(4) If because of the grave bodily injury as per items 1-3 the injured
person dies, the perpetrator shall be punished with imprisonment of at least one
year.

(5) A person who commits a crime as per items 1-3 from negligence shall
be punished with a fine, or with imprisonment of up to three years.

(6) A person who commits a crime unpremeditatedly, led not by her/his
own fault into a state of great irritation by an attack or grave insult by the injured
person, shall be punished for the crime as per items 1 and 2 with a fine or with
imprisonment of up to three years, and for a crime as per items 3 and 4 with
imprisonment of from one to five years.

From all the cited articles it can be noticed that in art. 130 physical
injury is defined as negative as is grave physical injury in items 1 and 2 of
article 131, while grave physical injury (qualified as particularly grave physical
injury in item 3 art. 131) is defined with qualifying elements. From all the
above, it can be concluded that the expert should denote the degree and gravity
of the injury according to all the definitions, meaning that the injury in question
should be recognized by one of the defined conditions in item 3 art. 131 or by
eliminating the previously mentioned qualified elements. [3]

Expert assessment of physical injuries is usually made at the moment
they occur, although in some cases it is made after treatment.

Hence, the aim of this paper is to explain the role of the expert through
his/her expert assessment of physical injuries to living individuals during cri-
minal investigation or in cases in which a high level of performance by the
expert is required, as well as what the actions and responsibilities of the expert
while performing the expert assessment are.

One of the responsibilities of the expert in the course of his/her day-to-
day work is making an expert assessment of bodily injuries on living
individuals in written format. The execution of the expert assessment of
physical injuries to living individuals consists of: making a diagnosis of and
giving an opinion about the type and the character of the injuries after
immediate examination of the injured person and making a diagnosis of and

Tpunosn, Oxn. 6uor. mex. Hayku, XXIX/1 (2008), 253-264



258 Gutevska A., Cakar Z., Duma A., Poposka V.

giving an opinion about the type and character of injuries in expert assessment
of physical injuries in the course of criminal investigations.

1. Making an expert assessment of the type and character of
injuries after immediate examination of an injured person.

Often the examination of an injured person (a physical examination of
the participant injured in the criminal act — or the accused, the defendant) is
required by the court by written order (as per items 1 and 2 of Article 256 of the
Code of Criminal Procedure of the R. Macedonia) in any phase of a criminal
investigation, but they also might be required by the Ministry of Internal Affairs
in written form (examination of the injured person who was the victim of a rape,
where apart from the standard 'physical examination, a gynaecological examina-
tion is also required) or by the injured person by written order (physical injury
of a person injured by family violence). [7, 11, 12, 19] At our Institute, most
often, there is an examination of the injured person who was hurt during some
incriminating event (a quarrel, fight or rape) in order to determine the existence
of injuries sustained during the criminal event, but there are also cases when the
examination is conducted on the person accused of the criminal act in order to
determine the existence of any fact which might be of great importance in the
further course of the criminal investigation.

The expert assessment of physical injuries, when examining an injured
person, consists of two phases.

The first phase concerns examination of the injured person and consists
of the following responsibilities:

— obtaining general information (name and surname, date of birth, place
of residence, marital status and occupation);

— obtaining information from the injured person, which concerns the
place of the act, the time (the exact date and time) of the occurrence of the
injuries, the weapon that was used and the way in which the injuries occurred;

— date and time of the examination conducted;

— examination of the body of the injured person to ascertain the pre-
sence of an injury;

— the acknowledgement of every single injury in terms of localization,
type and characteristics of the injuries and their combined input drawn in spe-
cific sketches or diagrams, and

— taking photographs of every injury.

Depending on the questions set down in the court order or the written
order of the Ministry of Internal Affairs, in certain cases there might be re-
quired:
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— an examination of the clothes for the potential presence of suspicious
biological indications (blood, hairs, semen). In the case that such substances are
found, laboratory analysis is performed to determine to which blood group, etc.
it belongs;

— gynaecological or anal examination by taking a vaginal or anal sample;

— taking veinous blood for proving any possible presence of ethyl
alcohol.

In a case when bodily injuries, for which there is a suspicion that appro-
priate means need to be used (e.g. a wound that needs cleaning or surgical sti-
tching or broken bone tissue that needs x-rays) are ascertained, then the injuries
are analysed again and the injured individual goes to a relevant specialised
establishment. Furthermore, if it is concluded that there is no need for hospitali-
zation, the findings from the examination must be delivered to our Institute and,
more specifically, to the expert who performed the analysis.

The second phase concerns the presentation of the findings and
opinions in a written form that consists of the following:

— all information obtained during the examination of the injured indivi-
dual, i.e. general characteristics of the individual, a description of the event, as
well as a detailed description of every injury classified regarding its bodily loca-
tion, which is performed based on fixed parts of the body and potential chara-
cteristics, i.e. if injuries such as bruises, haematomas, contusions are detected,
then the form and the size are described while in cases where a wound is
detected, the angles, the corners, the depth and the latitude are analysed.

— answers to the questions put in the written order are given in language
intelligible to juridical individuals. Additionally, the questions asked usually
concern an opinion on the type and the character of every separate injury and
their combined result (qualification of the bodily injury in agreement with the
regulations set in the Criminal Code of R. Macedonia). In certain cases, howe-
ver, there is also call for an opinion regarding the time of the event, the means
used and how the injury occurred.

Furthermore, in cases where the examination of the injured individual is
performed by us, not only are the findings and opinions in written form impor-
tant, but also the patterns that the observed injuries present, photographs of
every injury and every laboratory analysis. Everything mentioned above is ma-
terial evidence in the criminal procedure.

2. Providing findings and opinions on the type and the character of
injuries during expert assessment of bodily injuries based on medical docu-
mentation

Expert assessment of bodily injuries in criminal cases is always perfor-
med following a written court order (explained in items 1 and 2 of Article 256
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of the Code of Criminal Procedure) at any stage in the criminal procedure, while
the head of the special establishment, i.e. the Forensic Medicine and Crimi-
nology Institute that received the written order together with the criminal case,
determines the expert or the number of experts (usually there are two or three
experts depending on the case) who will conduct the expert assessment.

Furthermore, the execution of an expert assessment of bodily injuries in
criminal cases consists of three phases.

The first phase consists of close examination and becoming acquainted
with the questions asked in the written order and the acts that fall within the
subject (the plaintiff’s statement of fact as made by the Public Prosecutor, the
decision that enables investigation against the defendant, which is given by the
investigating judge or by a private criminal law-suit from the defendant, and it
contains data relevant to the criminal act, i.e. date, time, place, means and how
the injury happened; medical documentation that concerns the injuries; a report
from the scene of the crime; court statements from the defendant, the injured
and from witnesses; photo-documentation and a sketch of the scene of the crime
made by crime technicians from the Ministry of Internal Affairs; expert
assessments by crime technicians from the Ministry of Internal Affairs and, if
possible, expertise from doctors who are experts in other areas.)

Furthermore, the second phase is concerned with examination of the
injured so as to submit any additional medical documentation that has not been
included in the case and additional examination is performed. In other words, in
this phase, the medical documentation is totally completed (e.g. for injury to
bone tissue an x-ray is required, for certain potential consequences medical
notes from other examinations are needed, etc.) and an examination is carried
out in the case of any complication or scar.

Finally, the third phase provides a finding and opinion in written form.
Additionally, a few important things should be outlined:

—in the finding the complete medical documentation should be cited
(medical documents, medical history of illness from hospital, findings from re-
levant examinations, medical notes); in some cases certain facts from the crime
scene report are also quoted as well as court statements from the defendant, the
injured and any witnesses, and findings from other expert assessments perfor-
med by medical experts in other areas.

— In the opinion, the most significant facts and details, which result
from the cited medical documentation and relevant acts, are outlined and, mo-
reover, opinion is given regarding the level of each body injury and their combi-
ned effect. More precisely, the injury is explained through the qualifying ele-
ments clarified in item 3 of Article 131 of the Criminal Code. Additionally, the
juridical individual — the judge — should recognize whether it is a case of bodily
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injury — Article 130 — or grave body injury — Article 131 of the Criminal Code
of R. Macedonia. In cases where there is a lack of necessary facts, the opinion
cannot be concluded with absolute assurance, hence phrases such as "we cannot
overlook the possibility that...", "there is a great probability that..." (e.g. if, in the
cited medical documentation, there is no detailed description of the injuries
concerning their location, or the type or only the Latin diagnosis is mentioned, the
time, the means or the way the injury happed cannot be defined with certainty; or,
if the brain tissue is injured, and the treatment is finished, we cannot feel
confident that in the future there will be no epilepsy as an outcome of the injury).

Furthermore, not only the aforementioned tasks are important, but also
the oral statement of the expert during the judicial procedure is of great
significance. [10, 11, 16]

Experts can also be summoned to court to give a supplementary opinion
on a previous expert assessment in cases where certain facts need to be further
clarified or explained; when questions that were not previously asked should be
answered, when an expert opinion by another expert that is contradictory exists,
or when the expert opinion is not in favour of any of the parties.

Finally, an expert’s obligations consist of the following: s/he should not
participate in an explication of legal questions and questions regarding guilt, s’he
should provide answers to questions asked by the judge or the parties but only
those concerning medical issues; if questions regarding new facts are raised then
the expert can ask for a certain period of time in order to provide an opinion, and
s/he can ask questions of the parties, the answer to which would be one of the
important facts for determining the juridical truth of the expert assessment.

Conclusion

An expert assessment of bodily injuries provided by an appropriately
chosen expert determined by the court has a high possibility of being accurate and
objective, and is part of the significant material evidence in the juridical proce-
dure and moreover it leads to a proper and timely bringing of a judicial verdict.
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Peszume

EKCIIEPTU3A HA TEJECHU NIOBPEIU BO KPUBUYHATA
IIOCTAIIKA

I'yreBcka A., Yakap 3., Iyma A., Ilonocka B.

Huctiuitiyiti 3a cyocka meOuyuHa U KPUMUHAAUCTHUKA,
Meouyuncku gaxyaitieini, Yuusepauitieii Ce. Kupua u Meitioouj,
Ckoiije, P. Maxeoonuja

AmncTtpakT: Bo cexkojgHeBHaTa cyAcKa MpaKTWKa BO pa3jacHyBame U
paspellyBame Ha HH3a Mpallama off objlacTa Ha MEAMIMHATA, IeHEeC € c& MOoro-
JeMa morpebaTa Off Cy[CKO-MENWIIMHCKY BallTadera Ha TEJECHNW IOBpPENU BO
KpUBUYIHATA OCTAIKA.

ITpu kBanudukanuja Ha TeJecHa NOBpefa BEIITOTO JIHIE-JIEKapoOT MOpa
fla uMa He caMO MOCEOHO CTPYYHO 3HaewEe M MCKYCTBO Off oOiacTa Ha MEJuly-
HaTa, TYKy € MOTPeOHO a T'M MO3HaBa 3aKOHCKUTE Ofipefi0M ¥ IMPaBHU HOPMHU Of
3aKkoHOT 3a KpuBMYHa nocranka u KpuBnuHnot 3akoHuK Ha PenyGnuka Make-
JIOHUWja, a CETO Toa CO IeJl a TIOMOTHE Ha CyJOT BO YTBpAYBame, OLCHYBalkE U
pasjacHyBame Ha ofpefieHN (paKkTu W mpallamka MOBP3aHM CO TellecHaTa MoBpenia.
Bo TpymoT npeky muTHpame Ha 4iIeHOBHUTE 255 u 256 of 3aKOHOT 3a KpUBUYHA
MOoCTanka faficHoO € TOJIKYBame 3a HAaUMHOT Ha M300p Ha BEIITaK Of CTpaHa Ha
CYJIOT KOj ja BOIM TOCTAaNKaTa, Koj n300p € cio0o/eH, MPeKy NUTHpakhe Ha Uie-
HOT 271 of mcTHOT 3aKOH [aficHO € TOJIKyBame M OOjacHyBame Ha HaUMHOT Ha
BElITaueHe Ha TEJIECHU MOBPENH, a Ie(PMHUPAHETO Ha TEJECHUTE MOBPENHN € fla-
[IeHO TMpeKy nuTupame Ha wieH 130 u unen 131 og KpuBHYHMOT 3aKOHUK KOU ce
OJlHECcyBaaT Ha TeJleCHa MOBpefia M TellIKa TeJleCHa MOBpefa.

Llenra Ha 0BOj TPyJ € Aa OoOpHEMe MOCeOHO BHUMAaHME 32 HAUMHOT Ha
U3BEyBame Ha OBHE BellITaueha, OFHOCHO KOTa ¥ KOj MOXKe Jla o O6apa BelllTaue-
HETO Ha TEJECHU IOBpEU U BO IITO CE& COCTOM €THYKaTa U IpaBHATa OArO-
BOPHOCT Ha CY[ACKO-ME[UIMHCKUOT BEIITaK IPU U3BEAyBame HAa OBUE BEINTa-
yewa. [ToTouHO, HaBefieH! U 00jaCHETH ce MOCTANKUTE Ha CYACKO-MEAUIMHCKUOT
BellITaK NIPU U3rOTBYBaKkE HA MICMEH HAOJ] U MUCJICHE 3a BUAOT U KapaKTepoOT Ha
TEJIECHUTE MOBPENU, U TOA: IO HEIOCPEEH Iperiey Hajl IOBPEeHOTO JHIE, 110
YBUJl BO MEAMIMHCKATa JOKyMEHTalija IPU BEellITaUCHEe HA TEJECHU MOBPEAU BO
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KpUBUYIHU NPEAMETHU U IIPU NAaBAKBLETO HA YCMEH HAOO U MUCICHE BO TEKOT Ha
CyacKaTa mocranka.

Kunyunn 360poBn: n300p Ha BellITak, BENITaK, BEIITaUeHE Ha TEJIECHU MOBPENH,
TelleCHa OBpefa, TelllKa TeJleCHa IoBpefa.
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